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We, trrtark and l*lieanne Gr*nske of 2S Col Kitching Orivt Karumba Q**ensland

4891 appeals to the Planning end Environrnent Court at Mar:*ochydore against:

The Conditi*ns of Decision Nctice, dated 21 February 2025 {Decision Ncticei of

the Respond*nt, iA$sessment Manager] for Dpvelopmeni ABplication *AL21-

01,3S (DA?l) fcr the developnnent *f Recan{iguring a tot and seek the f*liowing

orders:

,Thai the maners, set out in the Grounds of Appeal,'rbe refered for
"'.':,.........
AltematlveDisputeRmolution(ADR}piocessl.and,:.,,.: ..,,..11,,.,'..,,.

tf the. *OA. pro-cms:does not,l rqsb*ve,all,,(tre:.iiiu*s;ithe-'outs dlng
:t..t' b€ refer#6act< to,the eo**:for delermiltation, ' ' :,,I. -- ,-,. ,

' '-:. r .. I :

r-1F APPiAt

No D&q lri
App*llant
tApplicantl

i

Bespondent

{Assessment Manager}

Co Respondent

{Cancurrence Ageney}

l{anr*: - lljar.eil Br:licr lAFe*;,]

isluiie A*#res:: 538 ilnciii:'": ir"eJ
Mo0to{i.t 4:; .jil

t"4ob,ie. - lae !* !\ 4) i:4
Ln"lil: - ri,qG',,rar'*iiilnlir: .;i *

Ptanning Ml01$ {Vec*on 1 July ffI?i " Fe$e 10{ 6

ff
A"m*{-&

a'jtt. - h{art. atl,: i-iia:"r:-r;t (i'r.;n.i'.'



The Grounds of Appeal are:

1- Relevant legislation

A. By the correct int*rpretation of the Planning Act 201"S (PA16) and the

P{anning Regu}ations 2017 (pR17) for DA2i., the:

a. assessment ma*ageris. local govemrnent;and

b. refenal (cancurrent) agency, is: chief executiye; and

c. category of devetopnenti t*

d. categCIry af assessment, i$

assessable;and

code; and

a. relevent assessmefitr benchrnarlrsassigned are:

For the chief executive-

State d*velopment assessment provisions by delegation-

. State code 8: Coastal development and tidal works; and

* State code 0: Great Barrier Reef wetland pratection areas: and

For the Iocal gwerament-

The local planning instrument (Planning Scherne)

. Applicable z*ne code-Low $ensity Residential; and

+ teconfiguring a lot code; and

r Transport and parking code; and

; , Acid sulfate sails overtay co*e; and

e Agricultural land overlay codel and

* Biodiver$ity areas, waterways and wetlands overlay code; afid

r Bushfire hazard overlay code: and

r Coastal protection overlay code; and

B, $ection 45i3) *f PA16 provides that for eode assessrnertt, the

assessrrrerrf pr$ce$s requireci by Section 60 of PA1S to deterrnine a

ccde assessable development application, rfiust be carried out only6' _x?_-*ea
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agaiilst the esspssrnent *e*chmarks in a ca{egarisittg ir}stt$mer}t far

thst developr1rsnt and having regard t0 a mafier prescrib*d by the

regula{ion, that is relevant t* a c*de ass*ssable d*velopm*nt.

C: $e*iort 6*{2) of PA16 requires the as$e$srfierr? t'fianag*r ICI determifte,

for a relevfrnt develCIprnent application, compliance with rh* rslevant

assessm*nt bench*rarks for the developnrent; and

s. Seeti*y: s*{zxd} o{ FAls provides that, if a re}evant development

applic*ti*n dces n*t r*r.nply with som* *r ail cf th* requlrem*nts cf

the assessnr ent benthmarks, the assessment manager may impose

only those developrnent condrtions that larill achieve compliance wtth

i8e. ftlry.a f,i $ssff,ry€f**erS&tr{#F'

f. $ecqi*n a3{2}'cf F43"6 pruvides that'an si$s8ss,ry?*nt b*rwlsrnark is ntrt

to include:

{i.} a rnatt*r ef the per*cn1s *pini+n; and

fcr cgde as$B$$rrent:

(ii.) a sirategic outcorne required by section 16 (1xa) of PA16 or

{iii.} * matte{'pr*s*ribed by regulatia:t

F, Secti*n 55 sf PA16 requires a referr*l fiSenry ts undertake the

as$ess*"lent proce$s of a deveiopm*ni applie*ticn in aceordafice with

the same prescribed processes, as that for an assessrnen t manag€r.

S. S*cti*n S3 qf FAl"6 pr'*vides the requirefil*nts in relatian t* a desisi*n

n*ti**.lt requires arnongst othsr thingsl th* decisi*n n*tice in*lude a

descripti*n *f the 8ss#ss$?6/?{ b***ltmarks applying f*r the ass*ssaNe

cievelopment.

ASSESSMENT MANAGER

2-Decision Notice

A" The fissessnl*r1t rfianger ificorrectly andlor in*ppropriately interpreted

prr:visi*ns *f PAIS and th* Flarining S*hea'le's relevant assesstnenr

benchmarks, in undertaking assessment of DA21 and thereby

inc*rr*etiy ancil*r inappr*priately ir*pcsed ur:ffqq+na;*lg, and/cr 1g

{qEsqfi ebly. tpq !i ilq!! cand itisns an the, devei*pment a Bprovai'
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Such csaditions are:

ir) The Developrnent was for reronfiguring a lot only, not any sther rype

of development. Therefore, Conditions Nos 3, 13, 18. 2L, ?2 and 24

while rn*y be appropriate under assessrnent benchmarks for other

types of assessable developments. are not relevant and therefore nqt

reasonably required f*r DA21; and i '

{ii} Conditions 2, 4,8,9, 1 ,'1.4, 15, L7 and 25 constitute advice ofi rfiatters,

with no r*lationship to the assesstfient benchmarks against which the

assessmefit mafiagen for DA21, was required to undertake assessment

against. fior c+nditiorrs requirred for,: compliance with relevant

assessrnent benchmari's and therefsre are not reasonably required;

and

{iii) Conditio*s 5" 6, and ? constitute circurnstanees whereby they are

already required by existing law, plus are not called up by requirements

within relevant assessment b*nchrnarks, against which the assessment

manager was required for DA21, to un ertake assessment against, nor

conditions requir*d far cornpiiance and funher p*se the circumstanees

fcr creating expssure tn a 'double jeopardy' siyle situation lComply

with legislation and c*mply with a statut*ry development conditians

(PA16-Section 164[ without any apparent respoilsible reascn and are

therefore' unrea*onable conditions; and

iiv) Canditiens 11, l-2, 13, 16, 19 and 20 are ntlt the only interpretation of

the relev*nt'perfsrnaftce #utcCI$le'provided for in the relev*nt

ass€ssmsnt beftchmatk and therefore are unr*asonable conditio*s;

a*d

S. The decisiCIn notice issued by the assessrnent manager, failed to

defiae, as required by $*ction 63 of PA16, the assessment benchmarks,

used by the assessment rnaneger t* deterrnine compliance for DAZL.

R€FEftNAL AGENCY

3-Decision Notice

A, State Code 9 is titled Gr*ar Barrier frerlf wetla*d prorection areas. The Co-

@J!EA
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H

Respondent, as referral (concurrence) agency, {SARA) used this Code as an

assessment benchmark lo assess some aspects of DA21. The wetland

asainst which the assessment was made is nat located in the area defined

as 'runoff catchmeilt area' of Great Barrier Reef by the Great Barrier Reef

Marine Park Authority.

The assessment benchmark is therefore not relevant in assessing DA2i.;

and

The Co-Respondefit, as referral (concurreneei age*cy, (SARA) incarrectly

and or inappropriately interpreted provisions of the PA16 and relevant

As*eseftTent benchmarks, in undertaking assessment of DA21 a:]d thereby

incorrectly and or inappropriately instructed the Assessment Ma*ager ta

include in the Decisi*n Notice, the impositi*n of Fnrqasofable conditlgns'

and conditions no:t r:qq$Snably,re,quir d by the developnrent: and

Further, lf those ecnditions are correctfy interpreted, then SAftA in

undertaking assessment of Code assessable of DA21, applied the following

eonditions which are unreasonable and/or nol reasonably requiredby

rhe Development:

Because:

{i} Th* Sevelcprn*fit wfiF '{ar reconfiguring a ftrronly, not any oti'rer type

of development. Therefore, Conditions Nos 4,'5, 8, S{b)whil* rray be

appropriate ta fither types of developments are not relevant for DA21;

and

{ii} ln underlaking a Code assessffter?r process for the devel+prnent

application, SARA did not, in accordance with the PA16, carry- out the

assessment - solely against the:

a. the provision of the prescribed assessment benchmarks. and/or

b. a matter prescribed by regulation for that development type,

resulting in assigning, for Conditions Nos 4, 5, 8, 9(b), unreaso*able

impositions. rhus making those aspects not reasonably required: and

r
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(iii) $onre cornponents of determinations reached in Condrtions Nos i", 3,

4, 5,6,8, a*d I could only have bsen achieved through the application

af 'perconaf opinion'and therefore contrary to the requirement for

Code Assessment under PA16 and therefore are unreasonably

imposed:and

{iv} Condition No 9(b} is too vague, in order to provide the Applicant witlr

a clear understanding of what is required to be delivered by rhe

development and thsrefore, is unreasonable; and

{v} Conditien Nos i., 3, and 6 are centrary to the larrvful facility open to the

Development and therefare unreascnable; and

{vi} Condition Nos 1. 3, and 6 denies the applicant lawful choice i*
providing a cornpliance solution, avallable and therefore is an

unreasonable impositi*n on the development, or the use *f prernises.

(#i) Condition Nos 1, 5, 6, and 9(a) pose the sircumstances for creating

exposure tCI a 'double ieopardy' style situation [comply with

legislation and comply with a $tatutory development condition (PA1S-

Section 184il without any apparent responsible reason and is therefore

an unreasCInahle conditisn.

.#{
Appellant

Mark Grunsk*

Appellant

Julianne Grunsks

#re
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RESPONDENT. CO RESPONDENT

lf you are narned ae a respondeni or eo respondent in this *otice of appeal
and with to be heard in this appeal you must:

tal within {0 businesr dayr affer being served with a copy af this
Hotice of A,ppeal, flle an Entry of Appearance in the Regietry where
this notise o* appeal was filed ar where the court fil.e is kePt; and

{b) sefve a copy of the Entry of Appearancs en each ather parfy*

The Entry of App*arance sl?ould he in Form PEC * 5 for the Planning and
Enviranraent Sourt-

CO RESIPONDET.IT by ELEGTION

lf you sre entitled to elect to be a Party to this *pptal cnd you wish lo be
heard in this appeal you must:

(a) within 10 business days of receipt of this Notice of Appeal, file a
f{otice of Election i* the Registry whers this Notics of APSeal was
filed or urhere the couri file is *apt; and

{b} Ferye a copy of tlre !{*tice of Election on each other party-

The N*tice of Etecfion sh+trld be in Form PEC - 6 for the Planning and
Environ*rent Gourt.

#*s
E( @)
**m'd*
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